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California financial institutions are required under California law to report any suspected 
financial abuse of an elder or dependent adult to a county adult protection services agency or 
local law enforcement (“Reportable Transaction”).  In many cases a bank’s discovery of 
suspected financial abuse will be “after-the-fact” and the report will set forth the details of when 
the Reportable Transaction occurred and in what amount.  California law is silent on what, if 
any, actions a bank should take with respect to the processing of a Reportable Transaction 
when it becomes aware before a transaction is processed that the requested transaction may 
involve suspected financial abuse and is subject to the mandatory reporting requirements. 
 
Quite often a perpetrator of financial elder abuse (‘the Abuser”) has the victim execute a power 
of attorney which appoints the Abuser as the victim’s attorney-in-fact and gives the Abuser total 
access to the victim’s assets, including bank accounts. 
 
If an Abuser is acting under a power of attorney that has been properly executed by the victim 
and gives the Abuser authority to enter into any banking transaction for the victim, can a bank 
refuse to comply with an Abuser’s request if the bank believes that the requested transaction is 
a Reportable Transaction?   
 
A careful review of the California Probate Code (which governs the laws relating to California 
powers of attorney) reflects that a bank may properly refuse to process a (or delay acting on 
the) Reportable Transaction initiated by an attorney-in-fact in a substantial number of situations. 
 
1. PROBATE CODE SECTION 4130(a) – DUALING POWERS OF ATTORNEY 
 
Probate Code Section 4130(a) provides: 
 
  If a principal grants inconsistent authority to one or more attorneys-in-fact in  
  two or more powers of attorney, the authority granted last controls to the extent  
  of the inconsistency. 

  
If a victim of elder abuse gives a power of attorney to the Abuser at time 1 and then a 
subsequent power of attorney to a trusted family member or friend at time 2 and both powers of 
attorney permit the respective attorney-in-fact to enter in to banking transaction for the victim, 
then the later created power of attorney in favor of the trusted family member or friend will 
control over the power of attorney created in favor of the Abuser.  In such cases, the trusted 
family member or friend of the victim can cancel or rescind the banking transaction initiated by 
the Abuser. 
 
2. PROBATE CODE SECTION 4202(b) – MULTIPLE ATTORNEYS-IN-FACT 
 
Probate Code Section 4202(b) provides: 
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  Authority granted to two or more attorneys-in-fact is exercisable only by their  
  unanimous action. 
 
In the event that the victim named two persons to jointly act as the victim’s attorneys-in-fact and 
one of the attorneys-in-fact requests the Bank to conduct a Reportable Transaction on the 
victim’s bank account, the Bank can refuse to process the transaction so long as the other 
attorney-in-fact withholds his or her consent to the Reportable Transaction. 
 
If the victim has appointed two individuals to act as the victim’s attorneys-in-fact it is critical that 
bank employees read the power of attorney to see if the victim gave the attorneys-in-fact the 
authority to act independently of each other (in which case this statute would not apply). 
 
3. PROBATE CODE SECTION 4206 – APPOINTMENT OF CONSERVATOR 
 
Probate Code Section 4206 provides: 
 

  (a) If, following execution of a durable power of attorney, a court of the  
principal's domicile appoints a conservator of the estate, guardian of the estate, 
or other fiduciary charged with the management of all of the principal’s property 
or all of the principal's property except specified exclusions, the attorney-in-fact is 
accountable to the fiduciary as well as to the principal.  Except as provided in  
subdivision (b), the fiduciary has the same power to revoke or amend the durable 
power of attorney that the principal would have had if not incapacitated, subject 
to any required court approval. 
   (b) If a conservator of the estate is appointed by a court of this state, the 
conservator can revoke or amend the durable power of attorney only if the court 
in which the conservatorship proceeding is pending has first made an order 
authorizing or requiring the fiduciary to modify or revoke the durable power of 
attorney and the modification or revocation is in accord with the order. 
   (c) This section is not subject to limitation in the power of attorney. 

 
If a conservator of the estate has been appointed for the victim and the court order appointing 
the conservator gives him/her the authority to revoke or amend the victim’s power of attorney, 
then the Bank can act on the conservator’s instruction not to honor any instruction or request 
made by the Abuser pursuant to the victim’s power of attorney. 
 
4. PROBATE CODE SECTION 4233 – KEEPING THE PRINCIPAL’S PROPERTY   
 SEPARATE AND DISTINCT FROM ANY OTHER PROPERTY 
 
Probate Code Section 4233 provides: 
 

  (a) The attorney-in-fact shall keep the principal's property separate and distinct 
from other property in a manner adequate to identify the property clearly as 
belonging to the principal. 
  (b) An attorney-in-fact holding property for a principal complies with subdivision 
(a) if the property is held in the name of the principal or in the name of the 
attorney-in-fact as attorney-in-fact for the principal. 

 
Probate Code Section 4233 prevents the attorney-in-fact from doing any of the following: 
 
 Depositing funds belonging to the principal into the attorney-in-fact’s bank account. 
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 Commingling the principal’s property with his/her own property. 
 Adding his/her name on to the title of the principal’s bank account.  
 Taking any action with the principal’s assets that create any impression that the principal is 

not the sole owner of said assets. 
 
5. PROBATE CODE SECTION 4264 – ACTIONS REQUIRING AN EXPRESS GRANT 
  OF AUTHORITY IN THE POWER OF ATTORNEY 
 
Probate Code Section 4264 provides: 
 

A power of attorney may not be construed to grant authority to an attorney-in-fact 
to perform any of the following acts unless expressly authorized in the power of 
attorney: 
  (a) Create, modify, or revoke a trust. 
  (b) Fund with the principal's property a trust not created by the principal or a 
person authorized to create a trust on behalf of the principal. 
  (c) Make or revoke a gift of the principal's property in trust or otherwise. 
  (d) Exercise the right to make a disclaimer on behalf of the principal. This 
subdivision does not limit the attorney-in-fact's authority to disclaim a detrimental 
transfer to the principal with the approval of the court. 
  (e) Create or change survivorship interests in the principal's property or in 
property in which the principal may have an interest. 
  (f) Designate or change the designation of beneficiaries to receive any property, 
benefit, or contract right on the principal's death. 
  (g) Make a loan to the attorney-in-fact. 

 
Probate Code Section 4264 provides several key protections to the principal when he/she 
executes a power of attorney.  Unless the principal give express authority to the attorney-in-fact 
to perform the acts listed in Probate Code Section 4262, the attorney-in-fact cannot perform 
such acts.  This means an Abuser acting under a power of attorney that lacks such express 
authority cannot do any of the following: 
 
 Create a living trust for the victim that names the Abuser as the trustee. 
 Amend the victim’s existing trust to name the Abuser as the trustee. 
 Deposit checks made payable to the victim’s trust into the Abuser’s trust. 
 Make any gift of the victim’s funds to the Abuser or a member of the Abuser’s family. 
 Add the Abuser on to the account title of the victim’s bank accounts in order to create a joint 

tenancy account (so that the Abuser owns the funds after the victim’s death). 
 Name the Abuser or any other person as a Payment on Death beneficiary on the victim’s 

bank accounts. 
 Name the Abuser or any other person as a beneficiary on the victim’s IRA bank accounts. 
 Remove any existing beneficiary on the victim’s bank accounts. 
 
6. PROBATE CODE SECTION 4266 – ATTORNEY-IN-FACT ACTING CONSISTENT 
  WITH HIS/HER FIDUCIARY DUTIES 
 
Probate Code Section 4266 provides: 

 
The grant of authority to an attorney-in-fact, whether by the power of attorney, by 
statute, or by the court, does not in itself require or permit the exercise of the 
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power.  The exercise of authority by an attorney-in-fact is subject to the attorney-
in-fact's fiduciary duties. 
 

Probate Code Section 4266 establishes the “bottom line” for every attorney-in-fact: they must 
always act consistent with their fiduciary duties and are not permitted to take any action which 
would violate their fiduciary duties. 
 
In an extreme case where it appears to a bank that an attorney-in-fact is clearly acting in a 
manner that is contrary to the attorney-in-fact’s fiduciary duties, the bank should consult with its 
legal counsel to determine if the bank will refuse to honor the attorney-in-fact’s 
instruction/request.  If the attorney-in-fact’s actions will violate his/her fiduciary duties, then the 
attorney-in-fact is prohibited from taking such actions and has no authority to act.  If the 
attorney-in-fact has no authority to act then how can a bank comply with the attorney-in-fact’s 
instruction/request? 
 
Banker should carefully review all available facts with their counsel before deciding to refuse to 
process a transaction for an attorney-in-fact under Probate Code Section 4266. 
 
7. PROBATE CODE SECTION 4300 – THE ATTORNEY-IN-FACT’S AUTHORITY   
   TO ACT CANNOT EXCEED THE PRINCIPAL’S AUTHORITY TO ACT 
 
Probate Code Section 4300 provides: 
 

A third person shall accord an attorney-in-fact acting pursuant to the provisions of 
a power of attorney the same rights and privileges that would be accorded the 
principal if the principal were personally present and seeking to act.  However, a 
third person is not required to honor the attorney-in-fact's authority or 
conduct business with the attorney-in-fact if the principal cannot require 
the third person to act or conduct business in the same circumstances. 

 
Probate Code Section 4300 stands for the proposition that the attorney-in-fact cannot require a 
bank to take any action that the principal could not require the bank to take. 
 
For example, if the principal could not require a bank to open a bank account or grant a loan to 
the principal (because of the bank’s policies), then the attorney-in-fact cannot require the bank 
to open a bank account or grant a loan in the principal’s name. 
 
8. PROBATE CODE SECTION 4302 – IDENTIFYING THE ATTORNEY-IN-FACT 
 
Probate Code Section 4302 provides: 
 

When requested to engage in transactions with an attorney-in-fact, a third 
person, before incurring any duty to comply with the power of attorney, may 
require the attorney-in-fact to provide identification, specimens of the 
signatures of the principal and the attorney-in-fact, and any other 
information reasonably necessary or appropriate to identify the principal 
and the attorney-in-fact and to facilitate the actions of the third person in 
transacting business with the attorney-in-fact.  A third person may require an 
attorney-in-fact to provide the current and permanent residence addresses of the 
principal before agreeing to engage in a transaction with the attorney-in-fact. 
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Probate Code Section 4302 permits a bank to delay the processing of any transaction 
requested by an attorney-in-fact so that the bank can not only verify the identity of the principal 
and attorney-in-fact but also “any other information reasonably necessary or appropriate . . . to 
facilitate the actions of the [bank] in transacting business with the attorney-in-fact”.  Presumably, 
such “other information” would include an investigation to insure that the requested transaction 
is not a Reportable Transaction and/or that the attorney-in-fact’s proposed actions do not violate 
the attorney-in-fact’s fiduciary duties (see Probate Code Section 4266). 
 
9. PROBATE CODE SECTION 4305(a) – ATTORNEY-IN-FACT’S AFFIDAVIT 
 
Probate Code Section 4305(a) provides: 
 

(a) As to acts undertaken in good faith reliance thereon, an affidavit executed by 
the attorney-in-fact under a power of attorney, whether durable or nondurable, 
stating that, at the time of the exercise of the power, the attorney-in-fact did not 
have actual knowledge of the termination of the power of attorney or the 
attorney-in-fact's authority by revocation or of the principal's death or incapacity 
is conclusive proof of the nonrevocation or nontermination of the power at that 
time.  If the exercise of the power of attorney requires execution and delivery of 
any instrument that is recordable, the affidavit when authenticated for record is 
likewise recordable. 
 

If a bank is uncertain as to whether the power of attorney under which the attorney-in-fact 
proposes to act is still valid and in force, Probate Code Section 4305(a) permits the bank to 
require the attorney-in-fact to provide the bank with an affidavit stating, under penalty of perjury, 
that the power of attorney has not been terminated and the attorney-in-fact has the authority to 
proceed with the requested transaction.  If the bank is uncertain as to whether the transaction 
requested by the attorney-in-fact is a Reportable Transaction, then asking the attorney-in-fact 
for an affidavit pursuant to Probate Code Section 4305(a) should provide the bank with 
additional time to investigate the matter further (and may influence the attorney-in-fact to 
withdraw his/her request to process the transaction in question). 
 
10. PROBATE CODE SECTION 4309 – ATTORNEY-IN-FACT’S PRIOR “BAD ACTS” 
 
Probate Code Section 4309 provides: 
 

Nothing in this chapter requires a third person to engage in any transaction with 
an attorney-in-fact if the attorney-in-fact has previously breached any agreement 
with the third person. 
 

Probate Code Section 4309 provides a rather interesting basis for a bank to refuse to deal with 
an attorney-in-fact: the attorney-in-fact’s previous breach of any agreement with the bank. 
 
The attorney-in-fact’s previous breach of an agreement with the bank need not relate in any way 
to the power of attorney in question or the subject matter of the requested transaction. 
 
11. PROBATE CODE SECTION 4310 – NO RELATIONSHIP WITH PRINCIPAL 
 
Probate Code Section 4310 provides: 
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Without limiting the generality of Section 4300, nothing in this chapter requires a 
financial institution to open a deposit account for a principal at the request of an 
attorney-in-fact if the principal is not currently a depositor of the financial 
institution or to make a loan to the attorney-in-fact on the principal's behalf 
if the principal is not currently a borrower of the financial institution.  
 

A bank is not required to enter into any relationship with the attorney-in-fact if the principal is not 
a pre-existing customer of the bank.  If the attorney-in-fact is a pre-existing bank customer and 
seeks to open a bank account (or obtain a loan) for the principal who is not a customer of the 
bank, the bank need not open the bank account (or extend a loan) if for any reason it is 
concerned or otherwise suspicious about the attorney-in-fact or the attorney-in-fact’s motives. 
 
12. PROBATE CODE SECTIONS 4540(k) and 4541(a),(b) – SEEKING COURT 
  APPROVAL FOR THE ATTORNEY-IN-FACT’S PROPOSED ACTIONS 
 
Probate Code Section 4540(k) provides: 
 

Subject to Section 4503, a petition may be filed under this part by any of the 
following persons: 
. . .   
(k) Any other interested person or friend of the principal. 
 

Probate Code Section 4541(a) and (b) provide: 
 

A petition may be filed under this part for any one or more of the following 
purposes: 
   (a) Determining whether the power of attorney is in effect or has 
terminated. 
   (b) Passing on the acts or proposed acts of the attorney-in-fact, including 
approval of authority to disobey the principal's instructions pursuant to 
subdivision (b) of Section 4234.  
 

These Probate Code Sections give a bank the right to initiate a legal proceeding with the local 
Probate Court to determine if the power of attorney is still valid and/or the legitimacy of the 
attorney-in-fact’s proposed actions.  Depending on the scope of the attorney-in-fact’s proposed 
transaction, it might be a prudent for the bank to strongly consider obtaining a court order 
approving the attorney-in-fact’s authority to proceed with the proposed transaction. 
 
  
 
 
  
 
   


